














Included in this array of disciplinary sanctions, but never used
by the Board of Medical Quality Assurance, is the right to issue
citations and fines (under the Business and Professions Code,
Sections 125.9 and 125.95). While license revocation 1s a most
severe step---it essentially removes the professional livelihood
from the physician----the issuance of citations and fines as one

of several intermediate enforcement tools is far less stringent.

Nursing homes are subject to citations and fines. Members of the
Advisory Committee who represented the nursing home industry
reqularly pointed out that physicians who were often wholly or
partially responsible for the poor care given a resident were
rarely if ever sanctioned, while the facility would be issued a

citation or fine in these instances.

The Commission is not prepared to take the position---urged by
the nursing home industry---that cases of poor medical care
should result in sanctions of some sort for the physician and no
sanction for the nursing home. The final responsibility for that
resident rests with the nursing home and the issuance of
citations or fines to the facility by the Licensing and

Certification Division is appropriate public policy.

What is inappropriate, however, is the absence of sanctions for
any physicians working in long term care facilities who may have
been largely responsible for the decrement in health status of a
nursing home resident. Physicians who share in the care of such

persons with the nursing home itself should also be subject to an
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array of intermediate sanctions which are designed, in part, to
show the seriousness with which the state regards poor quality

medical care provided to nursing home residents.

Recommendation 4. The Board of Medical Quality Assurance should

establish regulations for the issuance of citations and fines for

poor patient care of nursing home residents.

Fines and citations should be used by the Board of Medical
Quality Assurance in cases of isolated acts of negligence, and
could, additionally, be used in tandem with other Board sanctions
for other offenses such as repeated patterns of simple negligence

or acts of gross negligence.

The issuance of fines and citations should be undertaken by the
Board of Medical Quality Assurance and should include a system of
appeals for such sanctions which will both protect the innocent
as well as preserve the due process rights of those cited or
fined. Unsuccessfully appealed fines and sanctions may not be
waived: they are due in full, and made a part of the public
record at the conclusion of any appeal process. Such models for
regulation are already in effect for several other professional

regulatory agencies in California, including the Board of

Podiatric Medicine.

The Board of Medical Quality Assurance should immediately modify

its Complaint Information Tracking System to specifically
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identify and track such acts, and their resultant disposition,
including the issuance of any sanctions, citations or fines. The
Complaint Information Tracking System of the Board of Medical
Quality Assurance should also provide information, in a timely
manner, to other agencies with concern for the quality of the
patient care received in nursing homes, specifically the
Licensing and Certification Division of the Department of Health

Services and the Office of the Attorney General.

Issuance of citations and fines by the Board of Medical Quality
Assurance shall be a matter of public record through publication
of the name, location, and license number of the physician. In
addition, there shall also be printed as a matter of public
record a description of the sanctions applied and the name(s) of
the nursing home(s) in which the physician has patients. This
information should be published, as are other sanction actions
presently, in the Board of Medical Quality Assurance Action

Report.

In addition, the Department of Consumer Affairs Phase II Case
Tracking System should be modified so that it includes the
necessary detailed information with respect to all quality peer
counseling cases conducted under the aegis of any division of the
Board of Medical Quality Assurance. The System should reflect
both the source of the referral as well as include the results of
the counseling. The System should be configured so that it can
also track any physician who was required by the Board of Medical

Quality Assurance to undertake any repeat counseling.

42




The Phase II Case Tracking System is to be begun in January of
1989 and completed by December of 1989. These recommended
modifications to the System should be made as early in 1989 as is
possible so that these vital data are available to the Board of
Medical Quality Assurance and to other state oversight agencies
(e.g., the Licensing and Certification Division and the office of

the Attorney General) when appropriate.

Finding 5. O a certain extent, the Board of Medical Quality

Assurance has been hampered in its oversight activities by

restrictive guidelines and enabling legislation and regulations.

Guidelines and legislation sometimes quite carefully and quite
explicitly curtail the investigative purview of the Board. Two
examples of such restrictions that could and probably do have
consequences for overseeing the quality of medical care in
nursing homes were presented to the Commission by the Board. 1In
each instance, the Commission believes that the investigatory
work of the Board of Medical Quality Assurance would be
substantially enhanced if these impediments to full and careful

physician oversight were removed.

First, the waiver of confidentiality of medical records accorded
some state offices for official business relating to Medi-Cal
funded nursing home residents does not apply to the Board of
Medical Quality Assurance’s investigative staff. At present,
Board investigative staff cannot investigate whether there may be

a pattern of substandard care provided by a particular physician.
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Second, the Board of Medical Quality Assurance cannot conduct a
"blind" (names deleted) review of patient records in a long term
care facility in order to evaluate a suspected pattern of poor
care by a physician. Absent the authorization to be in a
position to fully asses whether a pattern of poor or substandard
care exists, the Board of Medical Quality Assurance 1is
unnecessarily constrained in what it can review and thus what it

can do with a complaint about a the care a physician provided.

Recommendation 5. Investigators from the Board of Medical

Quality Assurance should be granted a waiver of confidentiality

for medical records for investigatory purposes.

A waiver of confidentiality should extend beyond Medi-Cal funded
nursing home patients and should include all patients in all long
term care facilities in the state regardless of the source of
their payment for long term care. Investigative staff from the
Board of Medical Quality Assurance should, in addition, also be
authorized to review all patient records in long term care
facilities in instances where the Board of Medical Quality
Assurance has reason to suspect that there may be a pattern of

poor care being provided by a particular physician.

Finding 6. There is a lack f coordination between the

Licensing and Certification Division and the the Board of Medical

Quality Assurance.

In the instances of cases referred to the Board of Medical
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Quality Assurance by either the Licensing and Certification
Division’s long term care surveyors or by the Ombudsman Program
of the Department of Aging, the results of filing such complaints
have been almost uniformly unsatisfactory from the point of view
of virtually all personnel involved. This includes the agency
staff member who files the complaint within their own program in
order to have it prepared for the Board of Medical Quality
Assurance, the patient who has allegedly received poor or
substandard care, and the Board of Medical Quality Assurance
itself after it has received the complaint and is charged with

carrying on the investigation from that point forward.

Finally, when and if it is appropriate that the lawyers for the
state become involved, the Office of the Attorney General has
also expressed dissatisfaction with the timeliness of the entire
process. This unfortunate state of affairs reflects the lack of
coordination that has existed between the Licensing and
Certification Division and the Board of Medical Quality
Assurance, as well as the fact that neither agency has provided

focused attention on physicians working with long term care

residents.

Within the Licensing and Certification Division the process of
preparing cases for the Board of Medical Quality Assurance is
slow. This slowness is due in part to the time it takes to get
material from the field to be properly prepared for referral. It

is also a reflection of the fact, expressed to the Commission
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Advisory Committee on several occasions, that the perception of
many professional staff members of the Licensing and
Certification Division was that preparing a case for review by
the Board of Medical Quality Assurance 1is often time-consuming
and usually fruitless because the Board of Medical Quality
Assurance did not handle the case in a timely and appropriate
manner. On the other hand, senior staff at the Board of Medical
Quality Assurance have alleged that many of the referrals that
they received from the Licensing and Certification Division were
not adequately prepared and had to be sent back to the agency

thus resulting in further delays.

In this bureaucratic quagmire the end result is always the same:
it is the long term care patient who suffers due to an oversight

system which is seriously fragmented and uncoordinated.

Recommendation 6. Licensing and Certification should

immediately coordinate and centralize all reports from its

regional offices concerning medical care cases that are to be

referred to the Board of Medical Quality Assurance.

The inadequacy of the information concerning the medical care of

the institutionalized elderly is deplorable and in need of

immediate rectification.

Licensing and Certification should develop a "fast track
procedure." Thus, when there is reason to believe that a case

should be referred to the Board of Medical Quality Assurance, the
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Board shall be given preliminary notification that such a case is
being prepared. This preliminary notification shall take place
no more than five working days after the Licensing and
Certification Division’s initial decision to send a case forward

to the Board of Medical Quality Assurance.

Licensing and Certification should fully prepare all cases that
it seeks to send to the Board of Medical Quality Assurance in no
more than 45 days after the initial observation is made. Given
the fact that Licensing and Certification staff are the most
highly trained observers of long term care facilities, staff
should be made aware that referrals the Board of Medical Quality
Assurance can be made, that they will move forward quickly, and
that there will be a channel for open and continuous
communication established between Licensing and Certification and
the Board of Medical Quality Assurance. This will assure that
complaints that originate with Licensing and Certification
Division employees are treated as presumptively in need of rapid

attention, coming, as they do, from long term care professionals

in the field.

A procedure to expedite case review and referral to the Board of
Medical Quality Assurance must be developed by the Licensing and
Certification Division, the Ombudsman Program, and the Department
of Justice. This procedure shall be premised on the development
of a coordinated case referral system which establishes a set of

explicit priorities. Top priority both for case referral to the
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Board of Medical Quality Assurance and for the Board’s
investigation of incoming complaints shall be based upon the
frailty, age and seriousness of the medical condition of the case
subjects. This would mean that if, for example, a complaint
alleging poor care to a 85 year old nursing home resident who has
suffered a serious decline in her health as a consequence of that
poor care was made, such a case would be given very high priority
by the Board of Medical Quality Assurance both for investigation

and for resolution and findings.

Finding 7. The Licensing and Certification Division of the

Department of Health Services does not have a centralized

referral process for complaints about medical care in nursing

homes.

The Licensing and Certification Division has begun the process of
centralizing referrals that they make to the Board of Medical
Quality Assurance. This centralization process should result in
the Licensing and Certification Division being able to know what
these referrals are, where they originated, and how long they
have Dbeen either in the Division or at the Board of Medical
Quality Assurance. The Licensing and Certification Division

cannot do any of these basic things at the present.

Currently, the Board of Medical Quality Assurance does not
identify or track cases that originate in long term care
facilities. As such there is almost a complete absence of

reliable data about such cases. In the absence of such data some
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have wrongly concluded that there is no problem. The Commission
takes the view that a significant part of the problem is the
relative absence of data. Both the Licensing and Certification
Division and the Board of Medical Quality Assurance have quite
sophisticated computerized management information systems which

could be used for case tracking. This has not been done to date.

Recommendation 7. Both the Licensing and Certification Division

and the Board of Medical Quality Assurance should rapidly improve

their management information and tracking systems.

The management information and tracking systems must identify,
assign priorities to, and cooperatively and promptly undertake
investigation and resolution of those cases that originate in
long term care facilities. The technology and the skill for such
an undertaking already exist within each agency. What 1is now
required is the administrative cooperation of these two agencies
to put such a system in place as rapidly as possible. Such
cooperation may be symbolized by a Memorandum of Understanding
between the two agencies; the fulfillment of such an
understanding will take ongoing administrative support and inter-

agency staff cooperation.

Work toward establishing this management and information system
should also include other interested parties, including (but not
limited to) representatives from the Ombudsman Program, the

Department of Justice, the California Association of Medical
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Directors, the California Medical Association, the Boards of
Pharmacy and Registered Nursing, and representatives from
consumer groups. This group shall constitute a Long Term Care
Data and Information Sharing Task Force. The Task Force shall be
co-chaired by senior administrators from the Board of Medical
Quality Assurance and the Licensing and Certification Division.
The Task Force should begin and complete its work as early in

1989 as is possible.

Finding 8. It is difficult for the ordinary citizen ¢to

determine where or how to complain about conditions or treatment

in long term care facilities.

Throughout the period that the Little Hoover Commission has been
concerned with the operation and oversight of nursing homes, the
Commission has been repeatedly told how difficult it is for the
ordinary citizen to know either where or how to complain about
either conditions or treatment in a long term care facility.
Even the official names of the agencies involved with long term

care services are opaque to consumers.

It is concerns such as these that led to the Assembly Office of
Research report concerning the inaccessibility of even a
telephone number of the Board of Medical Quality Assurance. That
inaccessibility is symbolized in the title of the Assembly Office

of Research Report: No Such Listing, referred to in Chapter I

of this study.
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Most citizens, and perhaps especially those who are vulnerable---
because of fear, frailty, or illness--- suffer from
"informational inequality" when it comes to understanding and
working with the long term care system and the medical care
system. Several of these persons spoke at the Commission’s
Public Hearings, both for this study and for the two prior
studies the Commission has undertaken in the long term care arena
in the recent past. Their sense of anger and frustration at not
being able to either locate or get responsive replies from "the
system" was palpable. The Commission has no reason to believe

that their experience were atypical.

Recommendation 8. An attachment to the current Admissions

Agreement for every long term care facility in the state should

be developed by the Board of Medical Quality Assurance and the

Licensing and Certification Division describing how to access and

follow-up with requests for information and complaint-filing

procedures.

This attachment to the Admissions Agreement should be provided to
all current long term care residents and their families, as well
as be included in the information given to all new residents and
their families. The information should include, but need not be
limited to, the name and telephone number of the facility’s
Medical Director and the telephone numbers (toll free, where
available) of both the Department of Health Services Licensing
and Certification Division and the Board of Medical Quality

Assurance.
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This information shall also be required to be prominently posted
within each long term care facility within the state in the same
visible and accessible area where the Patient’s Bill of Rights

and Ombudsman Program poster are prominently displayed.

Finding 9. There are an inadeguate number of "eyes and ears"

observing the care needs of the residents f long term care

facilities,

There are many nursing home residents who are not visited with
any regularity. There are, in addition, some nursing home
residents whose physical state is so frail or whose mental state
is agitated or confused so that they cannot engage in informed

decision-making activities for themselves.

The state-federal Ombudsman Program provides, for some residents
of some facilities, the sole link that they may have with persons
from outside the facility who are not in the employ of the
facility. The Ombudsman Program, and especially its dedicated
volunteers, performs invaluable services, not the least of which
is to reduce the vulnerability and the "informational inequality"

that is often pervasive in long term care facilities.

The federal legislation that created the Ombudsman Program is
premised on the fact that the fear of retaliation is very real
for nursing home residents, as well as nursing home employees,
who file complaints with regulatory agencies. The Ombudsman

Program has as one of its major goals to place volunteer
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Ombudsmen inside long term care facilities on a regular basis who
can listen to concerns that might otherwise not be voiced.
Ombudsman act as impartial negotiators for residents, families,
nursing homes, medical personnel and various public and private
agencies. However, the Program is primarily concerned with the
rights of nursing home residents, and it has the responsibility
of attempting to reduce the vulnerability, isolation, and fear

that many long term care residents experience.

The Commission, in its two prior reports on conditions in nursing
homes in California, has advocated that the Ombudsman Program be
given continued recognition both for what it does, and given
resources to expand and continue its wvital services. In this
report, it seems clear that the Ombudsman Program, again, could
play and important role in bringing knowledge and assistance to
long term care residents who may have concerns with the
availability or the quality of the medical care provided to

particular nursing home residents.

Recommendation 9. The Ombudsman Program should mandate that as

part of its training of all professional and volunteer staff a

portion of the training curriculum shall be devoted to describing

in detail the procedures for filing requests for information or

complaints with the Board of Medical Quality Assurance and with

the Licensing and Certification Division of the Department of

Health Services.

All volunteers and staff participants in the Ombudsman Program
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should have the following information available as a part of
their portfolio of materials that they take to the long term care
facility that they visit: the names and telephone numbers of the
regional as well as the headquarters office of the Licensing and
Certification Division and the regional as well as the Sacramento

telephone number of the Board of Medical Quality Assurance.

Roles and Responsibilities of Health Care Providers

Finding 10. There is an insufficient number of physicians who

work effectively in long term care settings.

The issue of the supply of physicians who work well in long term
care facilities needs to be addressed both in terms of the
accentuated development of training programs for these
professionals as well as continuing educational efforts for

providers now in practice who need to enhance their geriatric

skills.

The issue of physician availability becomes particularly crucial
in cases where timely consultation is necessary because of a
deterioration in the condition of a resident that requires, at a
minimum, physician consultation and telephoned changes to modify
medical orders. In other cases, the physician is needed for
prompt treatment in the long term care facility. Finally, there
are those cases where the physician needs to determine if it 1is
necessary to transfer the resident from the nursing home to a

hospital because of an acute condition or incident.
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Recommendation 10. The Board of Medical Quality Assurance in

cooperation with the University of California, the California

Association of Medical Directors and the California Medical

Association should develop additional +training and continuing

education in geriatric medicine.

Continuing education hours in chronic care and geriatric medicine
should be required by the Board of Medical Quality Assurance for
any physician whose patient load includes more than five nursing

home residents during any six month period.

The number of hours of clinical and pre-clinical training devoted
to gerontology and geriatrics should be increased in all
California medical schools as well as in all rotating
internships. Further, the Governor and the Legislature should
insure that the University of California has sufficient funding
to increase the number of primary care residency programs, such
as those in family practice and internal medicine. These programs
should have a significant number of training hours where
physicians-in-training would work directly with long term care

patients both in hospital and long term care settings.

These efforts should be undertaken in cooperation not only with
the California Association of Medical Directors and the
California Medical Association but also in concert with other
relevant consumer and professional organizations including, but
not necessarily limited to, the nursing home trade associations,

and the Licensing and Certification Division’s Advisory Council
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for long term care matters, and the Board of Medical Quality

Assurance.

Finding 11. Although there may be a substantial over-supply of

physicians in the United States, it is unlikely that this will,

of itself, guide physicians to work in geriatric medicine in long

term care settings.

There is some consensus that we are entering a period when there
may be a substantial over-supply of physicians in the United
States. However, it is highly unlikely that this over-supply
will, alone, guide physicians to work in the long term care
arena. Without some form of government intervention, it seems
highly likely that the over-supply of physicians will result in
an increased maldistribution of physicians. If this supposition
is correct, there will be an ongoing shortage of committed and
well-trained physicians willing and able to work with long term
care residents. Present training programs which are aimed to
remediate this problem are often very well intentioned, but they

are usually quite small in both size and impact.

Recommendation 11. Every effort should be made to increase the

number of physicians with skills in gerontology and geriatrics.

The Legislature should establish a California Health Services

Corps to partially fund physician education for those willing to

specialize in geriatrics at the University of California medical

schools.
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Toward the end of increasing the supply of physicians trained in
gerontology and geriatrics the state should design and fund (with
federal assistance, if available, and independently if such
federal support 1is not forthcoming) programs for both medical
students as well as medical interns and residents which would
lead to an increased number of gqualified medical personnel

working with long term care patients.

The legislature should establish a California Health Services
Corps to partially fund physician education for those willing to
specialize in geriatrics at the University of California medical
schools. This program would award scholarships to students who
would agree to have a significant percentage of their practice
with patients in community-based or institutional long term care
settings. This program could be modeled, at least in part, on

the federal National Health Service Corps.

In addition to the training and education of additional
physicians to work with the elderly, it is important to note the
very real discrimination that takes place in the delivery of
health care services in California and America. That
discrimination is based, in some large measure, on ability to pay
for the use of the health and medical care system. Physicians
should be encouraged to contribute pro bono services both to
training programs and to providing needed care to indigent
nursing home patients. Such services would be in the finest
tradition of providing care for the needy and the isolated of our

society.
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Finding 12. Given the shortages in available physicians to work

in long term care settings, the use of physician extenders has

not been adequately explored.

No matter what actions are taken to increase the number of
physician providers for long term care residents it appears that
the need will far outstrip the supply for some time to come.
This 1is only one of the reasons for utilizing physician
extenders within both institutional and community based long term
care programs. The difficulties in securing the services of
physicians to work in the long term care arena, or, for those
that do, to get to long term care facilities in a timely manner,
could be reduced with the addition of gualified additional

personnel working under the general supervision of a physician.

The need for more and better qualified medical care for nursing
home residents is clear. It is also clear that, at least in the
short term, it will not be available. This being the case,
alternative arrangements which provide options for increased

presence of health care providers for long term care residents

need to be encouraged.

The recommendation for the development of these programs (which
follows below) 1is not meant in any way to detract from the
central emphasis of this report: the serious problems and serious
needs with regard to the provision of quality physician services
and the oversight of those services by appropriate state agencies

for nursing home residents.
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Recommendation 12. Programs which enhance the role of physician

extenders (both Physician Assistants and Geriatric Nurse-

Practitioners) need +to be further developed. Medi-Cal

requirements should be modified to permit direct payment for

services provided by licensed Physician Assistants, Geriatric

Nurse-Practitioners and other qualified Nurse Practitioners.

Direct access to medical care for the institutionalized elderly
must be substantially improved. One way to accomplish this 1is to
reassess prior state efforts with Geriatric Nurse-Practitioners
in order to make better use of these professionals and to
encourage further development of training programs for them and

for Physician Assistants who have a geriatric speciality.

Models for the employment, reimbursement, and mobile deployment
of these professionals need to be developed, assessed, and made
available---beginning in and especially for those areas where
long term care facilities and their residents are medically
underserved. At least one way to accomplish this would be to
modify the Medi-Cal requirements in order to both permit and
encourage direct payment for services provided by Physician

Assistants, Geriatric Nurse Practitioners and other qualified

Nurse Practitioners.

Finding 13. The position of Medical Director of a long term

care facility is a critically important one.

The Medical Director of a long term care facility is, or at least
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should be, both the model of accessible and high quality medical
care that is to be provided to the residents, as well as the

back-up for other physicians with patients in the facility.

In many cases these key medical personnel are not trained either
in geriatrics, nor do they have a sense of the medical and
administrative functions of the Medical Director. While the
California Association of Medical Directors attempts to provide
this type of training, their active membership is quite small.
Most Medical Directors of California long term care facilities do
not choose to belong to this professional and educational

organization.

Recommendation 13. Medical Directors contracted by any

California long term care facility after September 1, 1989 should

be required to have completed a specified number of Continuing

Medical Education hours in gerontology and geriatric medicine as

& contractual condition of initial and continued employment.

Educational training in gerontology and in geriatric medicine
should be required for any physician serving as Medical Director
of a long term care facility. The Board of Medical Quality
Assurance, in cooperation with the California Medical Association
and the California Association of Medical Directors, and a
committee of gerontologists and geriatric specialists from the
University of California should oversee the approval of the

curriculum for these continuing education efforts.
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The Board of Medical Quality Assurance should continue, and
materially strengthen, its practice of active partnership with
the research, practitioner and academic communities in the design
of continuing education physicians. Special attention should be
given to the rapid development of additional continuing education
programs of the highest quality in the areas of gerontology and

geriatric medicine.

Finding 14. The role of the Medical Director needs to

be
expanded in terms of the training and experience that he or she
the

must have in order to provide medical leadership for

facility.

While there are a number of regulations in place at both the
federal and state levels with regard to the position of Medical
Director of a long term care facility, a number of key issues are
absent from the regulations at present. The present regulatory
language does not, for example, explicitly assign the Medical
Director a role in the planning processes of the long term care
facility and of its staff. Clearly both physical considerations
within the facility, as well as staffing levels, can and do have
an 1impact on medical care, and it 1is therefore reasonable to
expect that the Medical Director would be included in planning
that related to either of these two issues. However, this has
not traditionally been the case with the exception of those cases

where the Medical Director held full or partial ownership of the

facility.
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The Medical Director’s role must include involvement 1in those
management and administrative areas of long term care which
relate to the quality of the medical care the residents of that
facility can expect to receive. This 1is rarely the case at
present: more often than not Medical Directors who are part-time
contractors working for a nursing home or nursing homes and the
extent of their involvement with administrative issues, even when

they directly relate to patient care, is minimal at best.

Hh

Recommendation 14. Title 22 of the California Code of

O

Administrative Regulations should be amended in order ¢t

significantly broaden the responsibilities of the Medical

Director of any long term care facility.

In addition to the expansion of the educational requirements for
the position of Medical Director (described in Recommendation 13
above), additions need to be made to Section 72305 (Physician
Services: Medical Director) of Title 22 of the Califormnia

Code of Administrative Regulations.

Title 22 should be amended to include the following additional
requirements and specifications for the Medical Director of any
long term care facility in California: the Medical Director
shall be jointly responsible with the long term care facility’s
administration for jointly planning the resource allocations
necessary for providing adequate resident care; the Medical

Director shall be Chairperson of the Peer Review organization at
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the facility; the Medical Director shall be responsible for
assuring that each medical practitioner at the facility has a
current and clear license to practice; and, the Medical Director
shall serve as a consultant to the Director of Nursing with

regard to the development and implementation of matters relating

to patient care services.

The Medical Director shall also be responsible for monitoring
other physicians in the facility to ensure that each resident is
evaluated by his or her physician at least every 30 days, unless

there is an approved alternative schedule in place.

There is existing regulatory language with regard to the need for
a nursing home administrator to be actively involved with the

operation and management of a facility:

The administrator shall have sufficient
freedom from other responsibilities and shall
be on the premises of the skilled nursing
facility a sufficient number of hours to
permit adequate attention to the management
and administration of the facility. The
Department [of Health Services] may require
that the administrator spend additional hours
in the facility whenever the Department
determines through a written evaluation that
such additional hours are needed to provide
adequate administrative management.

California Code of Administrative Regulations,
Title 22, Section 72513 (b)

Similar regulatory language needs to be developed to insure a
continuous cooperative relationship between the administrator of

a long term care facility and the Medical Director of that

63




nursing home.

Finding 15. The number of patients and nursing homes that a

Medical Director can be responsible for is unlimited.

It is not uncommon for some physicians to serve as Medical
Director of more than one long term care facility. Given that
these physicians often have devoted much of their practice to
work with long term care facilities and their residents, this
practice may well be beneficial. Such Dbenefits, however,
decrease quite severely when a physician is serving as the
Medical Director of seven or eight or nine different long term

care facilities.

In the course of its work during 1988, the Commission became
aware of several physicians who fit in this category. In such
circumstances, regardless of the energy and professional
preparedness that the physician has, it would be nearly
impossible to hold this large number of simultaneous
administrative responsibilities, much less to also provide
guality direct medical care to several of the residents in
several of these facilities. Members of the Commission’s
Advisory Committee felt strongly that no one physician could

provide good care under such circumstances.

Recommendation 15. No Medical Director should be responsible

for more than four separate facilities or a total of 400 beds.
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Precedent for limiting the number of facilities and beds exists
within present regulatory language with regard to nursing home
administrators, and similar language needs to be developed for
long term care facility Medical Directors. The present
regulatory language reads, in part:

Each skilled nursing facility shall employ or

otherwise provide an administrator to carry

out the policies of the 1licensee. The

administrator shall be responsible for the

administration and management of only one

skilled nursing facility unless all of the

following conditions are met:

(1) If other skilled nursing facilities for

which the administrator is responsible are in

the same geographic area, and within one hour

travel time of each other, and are operated by

the same governing body.

(2) The administrator shall not be

responsible for more than three facilities or

a total of no more than 200 beds.

California Code of Administrative Regulations,
Title 22, Section 72513 (a) (1) and (2)

In those cases where a Medical Director either has an ownership
interest in a facility or is responsible for the care of 25
percent or more of the patients in a single facility, limitations
on the maximum number of facilities a physician may serve as
Medical Director shall be determined by a joint committee made up
of, but not limited to, representatives from the Ombudsman
Program, the the Board of Medical Quality Assurance, the
Licensing and Certification Division, the appropriate nursing
home trade association, and representatives from the facility’s
family council and/or a community representative. This committee

will be chaired by the representative of the Licensing and
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Certification Division.

Medical Treatment and Other Policy Issues

Finding 16.California long term care facilities are the home for

a large number of persons who present some of the major

biocethical discussion, decisions, and dilemmas of our time.

Decisions concerning the best interest of a patient----including
such major issues as those concerned with the withholding of
treatment, the discontinuance of feeding and hydration, and about
resuscitation--- are all very much part of the complex
discussions, litigation, and new regulations and statues which
have rapidly assumed a major role in biomedicine and social
policy generally. Long term care residents and their families
and representatives are often at the center of these
considerations. For example, The Department of Health Services
published, on August 7, 1987, "Guidelines Regarding Withdrawal or
Withholding of Life-Sustaining Procedure(s) in Long Term Care
Facilities." Appendix A of that document includes the California
Medical Association’s statement on "Withholding or Withdrawing
Life-Sustaining Treatment: Ethical Guidelines for Decision

Making in Long Term Care Facilities," which reads, in part:

(7.) It is recommended that every long-term
care facility have access to Dbioethical
consultation. When concerned parties have

disagreements that cannot be resolved
regarding treatment options, consultation with
a broadly based, interdisciplinary bioethics
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committee or other appropriate source should
be sought. If a facility is unable to support
its own bioethics committee, such committees
formed by local hospitals or established under
the auspices of the county medical society
might serve as resources for the facility. 1In
every instance, those who provide bioethical
consultation should be familiar with both the
specific medical setting and with community
standards, and should have as their primary
concern the patient’s best interests. (page 2)

Committee on Evolving Trends in Society
Affecting Life and Committee on Long Term
Care Review

Recommendation 16. Long term care facilities should establish

either regional or institutional Ethics Committees.

Long term care Ethics Committees would address issues including,
but not limited to, treatment termination, resuscitation, and
the discontinuance or withdrawal of feeding and hydration. The
Ethics Committee should be established following guidelines
established by the ad hoc standards of practice committee

described in Recommendation 2 above.

The development and maintenance of these Ethics Committees should
be based on guidelines developed cooperatively by the nursing
home trade associations, the Licensing and Certification Division
and the the Board of Medical Quality Assurance. These three
groups should move promptly to facilitate bioethics education,
consultation and training to aid in the design, creation, and
operation of the Ethics Committees. The Ethics Committees should
be staffed by facility physicians, nurses, social workers and

administrators. They should also have have community
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representation, as well as representation from the Ombudsman
program. The creation of Ethics Committees which serve more than

one facility in a limited geographic area is encouraged.

The organization and implementation of nursing home Institutional
Ethics Committees should be undertaken on an urgency basis, given
the rapid changes in the medical, judicial and regulatory
environments all of which may have direct impact on both the

wishes and the best interests of nursing home residents and their

loved ones.

Finding 17. Many residents of nursing homes are receiving too

many psychoactive drugs.

Nursing home residents often suffer the effects of poly-pharmacy
drug reactions. Problems surrounding the over-use, oOr
inappropriate use, of medication with nursing home patients have
been documented by both the research community as well as the
state and federal governments. These medication abuses are
particularly troublesome in that they often include the medically
and ethically highly suspect practice of prescribing psychoactive

medications which are given to the resident on an "as needed" (or

"PRN") basis.
Too many residents of too many nursing homes are receiving too
many psychoactive drugs. The over-prescribing, and over-

utilization of these medications has been cited time and again in
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both the policy and the research literature. 1In some sense this
is an accurate reflection of the medical inattention or “shoddy
care" which too many nursing home residents receive. The use of
such medications, often by staff on an "as needed" basis, serves

to chemically mask behavior problems that make the nursing home

staff uncomfortable.

While there is no doubt that some forms of severe dementia do
require appropriate medical management which may include
carefully titrated medications in order to bring some comfort to
the patient, this phenomena alone does not explain the heavy and
often inappropriate use of drugs (replete with side-effects of
the psychoactive drug or from poly-pharmacy drug interactions)

that occurs with many nursing home residents.

Recommendation 17. Policy standards regarding the maintenance

of mental health and the treatment of mental illness in nursing

home patients need to be developed.

Specific procedures for utilization of mental health
professionals with nursing home patients procedures must describe
the diagnoses that must be present in order to utilize
psychoactive medications and what limits should be placed upon
the use of such medications both over time and on a "as needed"
(or "PRN") basis. These standards shall be a part of the overall
standards of care to be developed by the ad hoc committee

described in Recommendation 2 above.
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Finding 18. The severe and ongoing nursing shortage has

resulted in nursing homes having to depend on nursing registries

O secure the services of part-time nurses.

Improvement in the quality of medical care within long term care
facilities is not dependent on the physician or physician
extenders alone. The registered nurses 1in long term care
facilities are key members of the health care team, and are a
crucial link between the medical care provider and the resident.
The severe and ongoing nursing shortage, as well as the wage
differential that is common between acute care facilities and
long term care facilities, has resulted in more and more nursing
homes having to regularly depend on nursing registry services to

provide them with needed (part-time, temporary) nurses.

These registry services are temporary employment services which
often provide nurses to long term care facilities. Often these
nurses are unfamiliar with geriatric populations and with the
state and federal regulations which govern the care of such
residents. The nursing registry services themselves are not
presently regulated. There are no standards for ensuring that
these temporary employees are either licensed and that they are

familiar with geriatric nursing.

Recommendation 18. Standards for the operation of nursing

registries which provide part-time nurses to long term care

facilities should be guickly and cooperatively developed.
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The Commission supports actions which will lead to standards for
nursing registries. These standards should be developed
cooperatively with the Bureau of Registered Nurses and the
Licensing and Certification Division of the Department of Health
Services, in consultation, as required, with other professional

licensing bureaus or boards and professional associations.

Every effort should be made to insure that the part-time
temporary nurses that are used in long term care settings are, in
fact, knowledgeable about geriatric care and also have a minimal
familiarity with the state and federal regulations that relate to

nurses who work in long term care facilities.
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