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1. CEQA’s Outdated Assumption

CEQA presumes that any change to status quo is 
risky; whereas saying no to change is safe

• “fair argument” trigger for EIR

• no study required if agency rejects project



Today, envt’l coping requires change



2. Is CEQA a Big Problem or a 
Little Problem?

• Be skeptical of the data hype on both sides 

• Listen to folks in the trenches; study the 
loopholes



Data hype

• CEQA Defenders: “Only X% of projects faced CEQA lawsuits!” “Only 
X% of projects required full EIRs!” 

- Tells us nothing about projects that weren’t proposed b/c of CEQA risk, or about  
projects that were downsized or disvalue-engineered to avoid CEQA risk, or 
about “side deals” that were made to mitigate CEQA risk.

• CEQA Critics: “Plaintiffs win ~50% of published CEQA cases!”
- Tells us nothing about share of projects or potential projects w/ CEQA risk, or 

what it’d take (foresight, money) to bullet-proof a CEQA study
- 50% win rate is consistent with both “pro-plaintiff” and “pro-defendant” legal 

doctrines (Priest-Klein hypothesis)

• Social science approach: What is the counterfactual development 
pattern we’d have observed in California w/o CEQA?

- No good way to estimate or bound it, alas



Why I tend to think CEQA is a big problem

• Anecdotes from lawyers in the trenches

• Unusual doctrines that deprive agencies of normal administrative 
law deference

• Consensus opinion of legislative insiders on political obstacles to 
large-scale, cost-lowering CEQA reforms

• CEQA’s conferral of one-way political discretion on city councils to 
delay, indefinitely, the same housing projects that state law says 
they may not deny or downsize.



Why I tend to think CEQA is a big problem



3. Who Can Fix It?

• In principle, the Legislature should do it, as in 
State of Washington

• In practice, the Governor (through CEQA 
Guidelines) and the Judiciary may have to take 
the lead



The good news

• CEQA confers authority on OPR & Resources Agency…
(1) to establish “criteria for public agencies to follow in determining whether or not 
a proposed project may have a ‘significant effect on the environment’”, and 
(2) to exempt a class of projects from CEQA by “determin[ing]” that it does not 
“have a significant effect” on the environment

• Their authority has been used only gingerly, probably in part b/c of 
one terrible case (Communities for a Better Env’t v. Natural 
Resources Agency [2002])

• That decision was disapproved by CA Supreme Court in 2015, 
opening door to more ambitious use of the Guidelines
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