








turnover rates and nurse aide hourly wages, for these have 
incrementally increased from $4.01 in 1981 to $4.56 in 1985. 

Given the thoughtful discussions of the Commission's Nursing Home 
Advisory Commitee both in 1982-1983, and for this study as well, 
and given our 1983 recommendation to abandon the doubling factor, 
why, then, have we chosen to include this topic in the section 
dealing with matters which need "further study and analysis"? 

The answer to this question lies in what we do not know at this 
point in time. We do not know if the industry's--example which 
shows the benefits of doubling does, in fact, represent what most 
facilities do. The data gathered by consumer groups would seem 
to indicate that they do not. 

It is not certain whether the flexibility offered by doubling is 
actually used by some number of good facilities and whether the 
use of doubling makes them good facilities. OSHPD data for 1981-
1985 do reveal i;creases in doubled and actual nursing hours per 
patient day, but the increases are quite small. Further 
interpretation of the data is needed. 

To answer these and other related questions would require a 
careful analysis of a representative sample of facilities, using 
as much information as can be gathered statewide by OSHPD. The 
Commission did not have the resources to undertake such a study in 
this Report, but we feel that such an effort must be undertaken so 
that resolution of this important issue can move forward promptly. 

17-1. !he �~�~� £! �!�~�~� �~�£�u�b�!�!�~�~� �!�~�E�!�£�~� �~�~�Z� �~�~�E�~�~�~�~�~� �E�~�!�~�~�!� �~�~�~�~� 
Speaking as the Chair of the Nursing Home Advisory Committee at 
its January, 1986 Public Hearing, Lieutenant Governor Leo McCarthy 
stated: 

As you know, the RNs [and LVNs] account for 
two patient/staff ratio credits, whereas CNAs 
count for only one (the so-called doubling 
factor). Consequently, while patient 
documentation may have been upgraded, the 
�~�E�!�~�~�!� �E�~�!�!�~�~�!� �E�~�~�~� �~�~�Z� �~�~�~�~� �~�~�~�~� �~�!�~�!�~�!�~�E�e�d� 
in some cases •••. I don't know how often this 
�!�~� �~�~�E�E�~�~�I�~�i�~�-�-�~�~�!�-�!�!�-�~�~�~�~�~�-�!�~�~�!�l�i�~�~�-�~�t�u�~�z�- £Y 
�!�~�~� �~�!�!�!�!�~� �~�~�~�~�~�~� �~�~�~�~�!�~�s�i�~�~�~� �~�~�Z�~�~� �~�~� �~�~�~�~� 
!£ �E�~�!�~�!�E�~�~�~�E�~� �!�~�~� �E�E�~�~�!�~�!�~�~� �!�~�~�!� �~�~� �!�~�~�!� [in 
the legislation that was not enacted in 1985 
that would have removed the doubling factor]. 
(emphasis in original) 
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ab!ndoni~ it~ It is not known whether the data presented in the 
industry example can be generalized across a broad number of 
facilities. While we know that doubling ~!£~! be used for using 
more licensed personnel in some settings, we do not know if it is 
actually used for this reason, and, if so, if that is the norm or 
the exception in facility staffing arrangements. 

We also do not know whether the use of licensed personnel would 
drop if there was no incentive such as the doubling factor. Nor 
do we know, in the worst case scenario, what would happen in terms 
of the quality and quantity of hands-on patient care if the number 
of hours provided by licensed personnel now covered by the 
doubling factor were to drop? Would some facilities used fewer 
licensed personnel if the doubling factor were eleminated? 

Recommendations 

17-1. The study of the long-term care reimbursement mechanisms 
and formulas in use in the State, presently being undertaken by an 
outside contractor for the Auditor General's office, should 
consider the costs and benefits of the doubling factor. Data 
concerning staffing patterns by facility type and changes that 
have taken place since the enactment of NHPPA should be analyized 
from OSHPD records. 

Among the key questions that such an analysis needs to address 
are: what is the impact of the doubling factor on Medi-Cal costs, 
what is the actual benefit of the doubling factor in terms of 
staffing patterns in use at most facilities, and, most 
importantly, what are the direct and observable results, if any, 
of the various utilizations of the doubling factor in terms of 
patient outcomes--- that is, on quality of care? 

The Auditor General's reimbursement study will be completed in the 
Fall of 1987, and its recommendations in regard to minimally 
acceptable staffing patterns in general, and the doubling factor 
in specific, should serve as the groundwork, along with the 1983 
findings and recommendations of this Commission, for regulatory 
and legislative change as soon thereafter as possible. 

17-2. If the Auditor General's study does not address the 
doubling factor question as recommended above, the study should be 
undertaken by OSHPD and the results reported to the Commission, 
the Nursing Home Advisory Committee, and other interested parties, 
no later than December 31, 1987. As in the recommendation above, 
the results of the OSHPD study should serve as the basis for 
regulatory and legislative changes as soon thereafter as possible. 

93 



CHAPTER EIGHTEEN 

Long-Term 

The Commission did not seek the testimony of physicians concerned 
with long-term care in California for either !~~ ~~£~~~~ra~z of 
Care in 1983 or for the current Study. This omission was the 
product of a full agenda of other major issues that were 
determined to be more in need of urgent attention. This decision 
was not made because the Advisory Committee believed that the 
issue--of the multiple relationships between physicians and long­
term care patients was satisfactory. 

On the contrary, virtually the entire Advisory Committee, which 
represented several government agencies, the nursing home 
industry, the Senior Legislature, the Ombudsman Program and 
consumer groups felt that the issues concerning physician's 
presence in, and treatment of, the elderly in nursing homes was 
critically important and that it should be a major focus for an 
inquiry which the Commission should conduct as soon as possible. 
Time and resources did not permit that inquiry as 'part of the 
current study, but it does seem important to reflect here some of 
the concerns of the Advisory Committee, and to suggest the 
dimensions of the problem as they see it. 

The major issue that concerned virtually all members of the 
Advisory Committee was the ongoing difficulty in securing 
physicians to work with nursing home patients. The feelings 
expressed from the Advisory Commitee concerning this subject were 
variable degrees of resentment, anger, and frustration. Multiple 
stories were told of the difficulty in securing medical staff to 
attend to the regular, much less the urgent, needs of patients and 
of having physicians make timely visits which are more than a 
quick pass-by of "their" patients in nursing homes. Moreover, 
several nursing home administrators, owners and directors of 
nursing expressed feelings of being "captive;" that is, they are 
often very displeased with the professional performance of 
physicians. At the same time, many long-term care professionals 
believe that the current situation with regard to physicians is 
the best that they can do or get for the residents of their 
facilities. 

To these accounts are those added by ombudsmen, visitors, and 
family members who have spoken too often of the absence of medical 
care personnel, and the absence of caring from those personnel. 
Senior LCD officials stated that they regularly received little 
cooperation and long delays with inquiries and correspondence when 
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dealing with the Board of Medical Quality Assurance which 
responsibility for physician licensure and is the agency 
with inquiring into the professional conduct of these key 
providers. 

has the 
charged 
health 

A singular example of the level of concern and frustration that 
was expressed by the Advisory Committee was reflected in the 
suggestion that physicians themselves be liable for investigation 
and prosecution under the Elder Abuse law of California, which 
states, in part: 

(a) Any person who, under circumstances or 
conditions likely to produce great bodily harm 
or death, willfully causes or permits any 
elder or dependent adult •.. to suffer, or 
inflicts thereon unjustifiable physical pain 
or mental suffering, ££ ~!~!~~ !he ~~£~ ££ 
£~~£~Z ££ !~Z ~!de£ ££ ~~~~~den! !~~!~ 
~!II£~!!Z ~!~~~~ ££ ~~£~!~~ !~~ ~~rs£~ of 
~~!!!~ ££ ~~~ ~!~~£ ££ ~~~~~~~~~ ~~ult ~£ be 
ini~£~~~ £E ~!II!~!!Z £!~~~ £E E~£~!!~ !li~ 
~!~~E or ~~~~~~~~~ ~~~lt ~£ ~~ Elace~ in a 
situation ~~~~ !ha~ ~!~ ££ ~~£ E~£~£~ is 
~nd~~i~£~~, is punishable by imprisonment in 
the county jail not exceeding one year, or in 
the state prison for two, three, or four 
years. (California Penal Code, Section 368, 
emphasis added.) 

While it is acknowledged that there are nursing home patients who 
do receive good, timely, and humane care from physicians, and that 
there are doubtlessly a cadre of physicians committed to providing 
these services, nonetheless the view of many persons concerned 
with long-term care in California, and in other states as well, is 
that these excellent physicians are far from the majority. ' 

Many physicians have little or no training in geriatrics, and they 
are not much interested in including nursing home patients in 
their practice. Given the paucity of training in geriatrics 
available in medical schools, as well as the belief that aging 
patients either are chronic complainers or do not improve rapidly 
from their conditions, it is possible to understand the reluctance 
of many physicians to treat nursing home patients. In addition, 
the relatively low Medi-Cal system of reimbursement for physician 
visits clearly makes this issue a public policy problem for all of 
us. 

18-1. ~~~ E~~~~! E~Z~!£~~~~ ~~£ caE~ !££ ~ur~~~~ ~~~~ E~!!~~~ 
~~~~~ to ££~EEeh~~~!~~~Z ~~~~~~!~~~ The professional association 
of physicians who work in long-term care is the California 
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Association of Medical Directors (CAMD). Any inquiry the 
Commission conducts regarding physician presence and care in 
nursing homes would need to begin with understanding better the 
role and activities of this group, and, of course, of the larger 
professional association, the California Medical Association. 

18-2. PhZ~!~!~~~ ~£~ i£~~ue~!!z ~!~~in~ i£~~ ~ur~!ng ~~~~ ~~~~~ 
The perception of many of those involved with the the Commission's 
Advisory Committee, as well as many who have testified at its 
Public Hearings in 1983, 1986, and 1987, is that there is 
something lacking with the way physician services are rendered to 
long-term care facilities and to long-term care patients. 

Recommendations 

18-1. The Commission should soon undertake a major study to 
understand the role of the physician in long-term care facilities. 
The scope of that inquiry should be undertaken with the aid of the 
Nursing Home Advisory Committee, augmented by representatives of 
the California Association of Medical Directors and, as 
appropriate, the California Medical Association and the Board of 
Medical Quality Assurance. 

18-2. The existing statutes, including the Elder Abuse law (Penal 
Code Section 368 (a)), should be used to investigate and prosecute 
if appropriate, those physicians who are themselves derelict in 
their responsibilities for and care of nursing home residents. 

18-3. DHS/LCD should secure a Memorandum of Understanding with 
the Board of Medical Quality Assurance concerning the need for 
vastly increased cooperation in the oversight of physician 
services for nursing home patients. The Attorney General's office 
should also be party to such an Understanding. ' 

18-4. The forthcoming Auditor General's reimbursement study of 
long-term care services in California needs to be aware of the 
perception by many physicians that reimbursement rates for Medi­
Cal patients in nursing homes are very inadequate. This belief 
may account for at least part of the lack of attention these 
patients receive, and the alternatives and costs for remediating 
this problem should be addressed by the Auditor General study. 

18-5. Failing consideration of this issue in the Auditor 
General's study, DHS should, in consultation with interested non­
governmental agencies and professional groups, assess the 
magnitude of this problem and suggest solutions to it. Such a 
study should be undertaken and completed in the shortest possible 
time so that regulatory and legislative changes may be undertaken 
on an urgency basis. 
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DRGs 

CHAPTER NINETEEN 

~~ ~~~ ~~Esi~ Home ~~~id~~!~ ~~~~ir~ 
More Care? 

There is a good deal of fragmented and as yet preliminary evidence 
that the prospective diagnosis-based method of reimbursement that 
was begun by Medicare in 1984, called Diagnostically Related 
Groups (or DRGs), for acute care has had one unintended side­
effect---the release of persons "quicker and sicker" from the 
hospital. In some of these cases, hospital-based discharge 
planners seek nursing home beds for these persons. 

The use of DRGs in acute care has raised a number of important 
questions for the long-term care system. These are questions for 
which there is little hard data to answer them at this time. 

The use of DRGs has given further evidence, the nursing home 
industry believes, that the California method of prospective Medi­
Cal reimbursement is not adequate to provide the care for these 
new nursing home residents. At the present time there are no data 
to suggest that quality of care is declining in nursing homes 
because of persons coming to nursing homes "quicker and sicker," 
although many nursing home providers believe that this is the 
case. 

In 1982, legislation was enacted which required that DRS develop a 
sub-acute care program. Sub-acute care, as defined in current 
regulations, encompasses those patients requiring frequent medical 
visits, special medical equipment, 24-hour licensed nursing care, 
and daily administration of at least three different tre~tment 

procedures. At the present time, the State's program is designed 
to apply to approximately 300 high-acuity patients statewide. 
When DRGs began to be used in 1984, it became clear that hospital 
length-of-stays would decline. What was not so clear is where 
many of these people would go and what their health status would 
be at the time of their discharge from the hospital. 

One possible outcome of the implementation of the DRG system for 
hospitals is that heavier care patients (especially Medi-Cal 
patients) are having even more difficulty finding a nursing home 
willing to accept them when the hospital seeks to release them. 
If these patients are being readied for release "quicker and 
sicker," this may pose real problems in terms of finding long-term 
care beds for these people. 

When nursing home beds cannot be found, a procedure called 
"administrative days" comes into play, whereby the hospital keeps 
the patient and is reimbursed by Medi-Cal during the time that the 
person no longer needs to be in a hospital, but must remain there 
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because a skilled nursing facility bed cannot be located. It is 
possible that one result of DRGs would be an increase in 
"administrative days," and thus an increase in Medi-Cal costs paid 
to hospitals for these days. There are no good data on this 
supposition at the present time, although many persons, both 
inside and outside the nursing home industry, believe that this is 
occurring. 

Clearly this change in the long-term care patient population, if 
it exists in signficant numbers, will have important effects on 
the long-term care system. The nursing home industry believes 
that those effects, or at least some of them, are already quite 
visible in terms of the higher level of care that many patients 
need who are being released from a hospital to a nursing home. 
This, along with what the industry calls "a more aged and 
debilitated long-term care patient profile, and special patient 
populations such as Alzheimers and AIDS," makes all the more 
urgent, in their view, that the California system of reimbursing 
for long-term care be modified to reflect new conditions and new 
costs associated with them. 

While there is no doubt of the importance of the DRG issue and its 
complicated relationships to the long-term care system, the 
Commission's Advisory Committee did not address this issue in 
detail in the present inquiry. This decision was made for the 
following reasons: 

(a) The Auditor General's study of alternative reimbursement 
mechanisms for long-term care is being conducted at present and 
the data and recommendations from that study should be available 
in the Fall of 1987. Commission recommendations absent the 
findings and recommendations of the Auditor General's study would 
be premature and ill-advised. 

(b) Hearings held at the State level by Senator Mello, and at 
the federal level by Senator Heinz, have only illustrate~ that 
there is a good deal of dislocation of sick persons taking place 
in some large measure because of DRGs. Whether and in what ways 
the federal government or the State should respond to these 
dislocations is being actively debated. 

(c) Major research projects, often under contract to the 
federal government or undertaken by large foundations, are 
underway to provide accurate evaluative data concerning the 
effects on the health-care system of DRGs. One such study is 
being conducted by the Institute for Health and Aging of the 
University of California Medical Center. It is just reaching the 
data analysis stage at this time (April, 1987) and findings, 
conclusions and recommendations are not yet available. 
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19-1. The DRG E~i~~~E~~~~~! ~~~!~~ i~ ~~~i~~ ~~ ~!~E! on 
nursing homes. That effect could mean some unknown number of new 
patIents havIng significantly higher levels of care needs. There 
are no good data presently available on the scope of this problem, 
or what its systemic effects are now and might be in the future. 

19-2. The £~!~!!~~~~!£ ~~!~~~ ~~Gs ~~~ ~os£!!~! ~~mini~!ra!!ve 
~~~ !~ ~~! kn~~~~ It is not known if (or how much) the State is 
paying for more administrative days in hospitals since the advent 
of DRGs. Nor is it known whether DRGs are making it even more 
difficult for heavy care, or Medi-Cal heavy care, patients to find 
a nursing home bed. Many persons familiar with long-term care 
believe that DRGs are contributing to both increased 
administrative days and to increased difficulty in finding nursing 
home beds, especially for heavy care Medi-Cal patients. 

19-3 The California subacute program, enacted in 1982, will 
EE£~!~~ care-I~E-~~~~ ~QQ-£~E~~~~-~!~te~!~~~-The ways--In- whIch 
this program will impact the existing long-term care system are 
not known. 

Recommendations 

19-1. The Auditor General's current reimbursement study should, 
in its development of alternative reimbursement systems for the 
Medi-Cal nursing home program, pay careful attention to whatever 
effects of DRGs are known. The consequences of DRGs should be 
incorporated in their analyses, as should such other major changes 
in the long-term care patient population as are projected. 

19-2. DRS in cooperation with OSRPD should assemble comparative 
data on the nature and cost of administrative days paid by the 
State over the past five years for those patients in need of 
nursing home beds. Analysis of the relationship between such 
changes in the number of administrative days and decreased lengths 
of stay in hospitals attributed to DRGs need to be undertaken. 
The results of this study should be made available to relevant 
State government agencies inside and outside of DRS. 

19-3. The California subacute program represents a "third level 
of care" (in addition to skilled and intermediate care) which 
should be evaluated in a timely and systematic manner. Such an 
evaluation will be difficult given the very small number of beds 
in the program, and thus the evaluation should use both 
quantitative as well as qualitative evaluation tools in conducting 
the assessment. 
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19-4. This Commission should undertake an assessment of how DRGs 
impact long-term care, using the results of the Auditor General's 
study, the University of California's Institute of Health and 
Aging forthcoming study results, and other such data as may be 
available. Such an assessment by the Commission working 
cooperatively with DHS should be undertaken as soon as possible, 
so that regulatory and legislative recommendations may be made in 
a timely manner. 
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CHAPTER TWENTY 

Are Reduced 

The nursing home industry strongly believes that it is over­
regulated. It further believes that one of the major negative 
effects of this over-regulation is steadily increasing levels of 
"paper accountability," that is, increases in paperwork. This 
paperwork, they believe, contributes little if anything to the 
quality of care of nursing home residents. Put more strongly, 
many long-term care professionals believe that the increasing 
amount of paperwork that they must contend with as a consequence 
of continued regulatory and monitoring requirements may actually 
decrease the quality of care, as less time of some professionals, 
especially licensed nursing personnel, is spent on clinical care, 
or on supervision of staff, and more time is spent on required 
"paperwork. compliance." This belief is prevalent throughout the 
nursing home industry in the United States. 

In California, this same belief holds, and with more force since 
the passage of the NHPPA legislation. Members of the Commission's 
Advisory Committee representing the industry spoke on how they 
view much of the increased enforcement effort of LCD and much of 
the increased litigation activity that has come with that 
enforcement effort as resulting in time and energy taken away from 
supervision and administration and given, instead, to doing 
paperwork. 

There was little discussion of these matters at the Advisory 
Committee. This was not because these concerns were not seen to 
be genuine----a1though perhaps not quite in the same terms as the 
industry perception of it summarized above---but because there 
were issues which demanded the Committee's more immediate 
attention. Nonetheless, it seems important to note here that the 
overall issue of improved quality and the relationship between 
quality and paperwork should be examined. 

The suggestion was made that one way to improve quality of care, 
and potentially even provide some form of incentives for providing 
excellent care, would be for facilities to create and maintain 
quality assurance logs. Current law (Health and Safety Code, 
Section 1424.1) describes the quality assurance log procedurce for 
use in nursing homes, however LCD does not presently require 
facilities to engage in this practice. 

The suggestion that quality assurance log use be implemented was 
viewed as problematic at the present time because: (i) there is a 
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need to develop mechanisms with DHS/LCD to assure that such a log 
could be used in a non-punitive way, that is, that the quality 
assurance log is seen as a place to develop issues for self­
correction rather than a place to list possible occurrences which 
might lead to enforcement activities, and (ii) ironically enough, 
the creation of such a log, especially if it were not seen as a 
really valuable undertaking, could be seen as yet another example 
of more paperwork. Each of these issues is serious and, because 
of them, the Commission believes they need to be addressed so that 
the logs may become an effective quality assurance tool. 

It is important to bear in mind, as mentioned earlier, that 
virtually all studies of long-term care done in the past five 
years, both in California by the Auditor General and by this 
Commission, as well as the recent study conducted by the Institute 
of Medicine at the federal level, conclude that ~£~~ ~atE~~ than 
l~~ ~£CO~~!~£ili!~ !~ ~~~~~~ !~ l~~~-t~rm £~re~ 

Substantial deregulation of the industry would not be in the best 
interest of either State or federal policy, nor would it be in the 
best interest of present and future consumers of long-term care 
services. The actions of more than 26 California nursing homes 
which "dumped" Medi-Cal residents through the process of voluntary 
decertification (described in detail in Chapter Eleven), and the 
presence of much misleading or illegal information in admission 
contracts (described in detail in Chapter Twelve), provide ample 
evidence of the need for continued legislative, regulatory, and 
Commission oversight of the nursing home industry in California. 

Nonetheless, there is reason to believe that policies could be 
developed which would give recognition to this tension between the 
need for high levels of accountability and the need for decreasing 
paperwork as much as possible. The problem has not been 
systematically addressed either by the nursing home industry, nor 
by the government, nor by the two working cooperatively. Among 
the few things that are done at present by government is nHS/LCD 
making public the list of facilities that have not received 
citations. Current law (Health and Safety Code, Section 1430.5) 
requires that such facilities receive positive publicity, and LCD 
attempts to provide that information. 

20-1. !E~~~ is ~ ££~i!i~~ E~l~!~£~~E~£ £~!~~~~ 
accountability and increased paperwork. The extent to 
may~ave-the-unintended-slde=effect-of-reducing actual 
deserves serious attention. 

increased 
whlch--this 
care-giving 

20-2. ~~!~~ g~alit~ aS~~Ean£~ l£~~ ~~ ~£! ~~~~ ~! !E~ £E~~~nt 
!i~~~ The creation of quality assurance programs, and the logs 
that are often part of such programs, cannot proceed without the 
assurance from DRS/LCD that such logs and programs will not be 
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used punitively in enforcement efforts. 

Recommendations 

20-1. "Paper compliance" does no one any real good: those 
requiring the paper, those made to complete the paper, and those 
whose needs are not fully attended to because the paperwork has 
been granted some priority status. A joint LCD nursing home 
industry Task Force should be created to address the related 
issues of how quality assurance programs might be created (and how 
quality assurance logs might be used), as well as how facilities, 
perhaps especially those with excellent records, might be less 
hampered by paperwork. 

20-2. In the process of its work, the Task Force should also 
devise guidelines for a program which would give incentives to 
long-term care facilities for excellence. These incentive 
programs should concentrate on the development of ways in which 
superior facilities can have some of their regulatory (and thus 
paperwork) burdens reduced in ways which do not endanger the 
health, care, safety or rights of the residents. 
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CHAPTER TWENTY-ONE 

In its 1983 report, the Commission expressed the difficulty that 
most consumers experienced in seeking information from LCD. Given 
the increasing number of complaints about long-term care services 
that LCD (as well as the Department of Aging in general and the 
Ombudsman Program particularly) are receiving, it was expected 
that in the current Study this issue would, again, be a major 
concern. 

At the Commission's first Advisory Committee meeting there was 
agreement from virtually all the consumer representatives present 
that communication and accessibility to DHS/LCD senior staff had 
significantly improved under the administration of the present 
Deputy Director for LCD. It was further agreed that the series of 
informal meetings which Mr. Toney has regularly held with the 
consumer and advocate community have been useful for all concerned 
and that there was no need to suggest or mandate meetings because 
they were already taking place. 

This is not to say that access is either rapid or easy for all 
consumers of long-term care services. At the Commission's 
February, 1987 Public Hearing a relative spoke of "getting the 
run-around" with the multiple telephone calls she made to State 
agencies, including LCD, concerning the eviction of her 
grandfather that was taking place as a consequence of a voluntary 
decertification of a facility. Consumer group files are full of 
letters, often angry and sometimes pleading, for action to be 
taken about a situation concerning a loved one who is a patient in 
a long-term care facility. 

The more agile consumers "scatter" such letters to any and all 
places where they think they may get assistance: members of the 
legislature, the Ombudsman Program, the AG's office, the office of 
Lieutenant Governor McCarthy, and DHS. With proper staff work, 
and often after some delay, most of these complaints find their 
way to LCD. There the complaint-resolution and inquiry process 
starts. Not infrequently, a complaint serves as the basis for an 
investigation and subsequent citation. 

The presence of an 800 toll-free number is making access easier, 
and that process should continue to be facilitated by information 
supplied by LCD from the Consumer Information Service portion of 
its ACLAIMS management information system which is now largely in 
place. 
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For the consumer less likely to call or write much less visit an 
LCD regional office, there is still much that stands between him 
or her and having the knowledge to cause change in the long-term 
care system. These consumers who we assume make up the bulk of 
the California population are not sure where to go even to find 
out where to get advice concerning inquiries about long-term care. 
They are still largely ignorant of the resources that are there to 
aid them. 

For these less-informed persons, the increased outreach efforts of 
LCD, combined with I&R systems operated by government and social 
and human service agencies, as well as cooperation from the 
nursing home industry, will be of some assistance. The advent of 
the Consumer Information System as part of LCD's ACLAIMS 
management information system should also be of aid. 

21-1. The ~~~~~~~!rati~~ E£li~~~~ of ~~~ ~~~~~ ~~~£ur~~ 
~~!£E~al ~nd E~~~!ar ~£~~~~~~ti£~ ~~!~ ~~!~E~~!~~ ~E£~~ ~~ lo~~= 
term care matters is commendable. Such meetings have proved to be 
important places I;r-exchanging-information, sensing new problem 
areas, and for LCD to get consultation for its multiple 
clienteles. 

21-2. It is ~£! ~~~Z !£E !~~ ~£~~~E~~~ £E ~£~fu~~~ £E vulneE~£le 
E~E~£~ !£ ~~S~~E~ ~~!£E~~!~£~L £E !£ ~~~~ ~~ ~~~~~EY or ~ 
~£~E!~~~! ~£~~~E~in~ ~ !ong=!~E~ ~~E~ !~~il~!Z~ LCD's outreach 
efforts are a good beginning in this area, but the evidence 
suggests that many people seek to know more, and that many people 
still are frustrated and confused when trying to seek entry to, or 
interaction with, the long-term care system as symbolized bl LCD 
at the government level. 

21-3. The invaluable role of the Ombudsman Program is crucial in 
!~~ ~E~~-of maI~!~inI~~-an~ I~EE£~~~i-~£~~~~~~~!~£~~ -The-services 
of the Ombudsman Program are severely lacking in funding given the 
tasks that they have been given by the legislature and given the 
fine work that they do in nursing homes throughout the State. 

21-4. ~~!!~~~ ac~~~~ !£ ~~~ E~~~in~ ~!f!!cu!! for ~~~~ While 
access to LCD has improved significantly since the passage of 
NHPPA for groups interested in long-term care policy and 
programs, it is not at all clear whether access has increased for 
citizens seeking either to get information or ask a question or 
make a complaint. LCD's outreach efforts in this regard are a 
valuable first step. 
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Recommendations 

21-1. The present administrative policy of LCD to hold regular 
informal meetings with consumer groups and representatives of the 
nursing home industry is very valuable and should be commended and 
maintained. 

21-2. A joint ombudsman-LCD-AG working group should be 
established immediately to design both data and information 
sharing techniques, and also to develop programs which will 
increase consumer knowledge of the system. Toward this end the 
working group should invite persons from consumer groups, the 
senior legislature, and I&R systems for seniors to address it and 
describe the types of problems which need addressed. 

21-3. Additional funding should be provided the 
Program so that they have the resources necessary to 
mandates of the legislature. 

Ombudsman 
meet the 

21-4. The outreach efforts of LCD should be continued and 
expanded in active cooperation with the Department of Aging's 
senior information and referral services as well as with the 
Ombudsman Program. These are "natural" places that LCD should, as 
a matter of course, send information. These agencies and programs 
receive large numbers of inquiries concerning long-term care. 
They need to be able to provide people with information about the 
roles and activities of DRS/LCD (as well as those of the 
Department of Aging, and, information concerning remedies that are 
available through the AG's office) in the California long-term 
care system. 
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Purpose 

REPORT OF 
THE BUREAU OF MEDI-CAL FRAUD'S ADVISORY COUNCIL ON 

NURSING HOME ABUSE AND NEGLECT 

The purpose of the Advisory Council was to make recommendations on 
ways to improve Law Enforcement's ability to investigate, prosecute, 
report, and measure patient abuse and neglect in California. 

The Council members are experts in the field of patient abuse and 
neglect, representing law enforcement, prosecutions, and long-term 
care Ombudsman. 

Background 

As a result of growing attention to crimes relating to nursing home 
abuse and neglect, it has been recognized that current criminal 
justice efforts must be improved. 

The Little Hoover Co~~ission recently evaluated the impact of 
legislation passed in 1985 and 1986 designed to improve the quality 
of care in California's nursing homes. As no significant 
improvements were found relative to the involvement of local law 
enforcement agencies in investigating and prosecuting crimes agai~st 
nursing home patients, the Attorney General's office, through the 
Bureau of Medi-Cal Fraud (BMCF), agreed to provide to the 
Co~~ission's Advisory Committee a report recommending measures to 
stimulate such involvement. BMCF has jurisdiction under feder2l law 
to receive complaints of patient abuse and neglect in health 
facilities which receive Medicaid (Medi-Cal) funds and to 
investigate and prosecute such aBuse and neglect. 1 

I The jurisdiction of the Bureau of Medi-tal Fraud is set forth in 
the Social Security Act, section 1903, 42 U.S. Code section 
l396b(q), subdivisions (3) and (4), as follows: 

(3) The entity's function is conducting a statewide program for 
the investigation and prosecution of violations of all applicable 
State laws regarding any and all aspects of fraud in connection with 
any aspect of the provision of medical assistance and the activities 
of providers of such assistance under the State plan under this 
subchapter. 

(4) The entity has procedures for reviewing complaints of the 
abuse and neglect of patients of health care facilities which 
receive payments under the State plan under this subchapter, and, 
where appropriate, for acting upon such complaints under the 
criminal laws of the State or for referring them to other state 
agencies for action. 
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The BMCF Advisory Council was formed to receive input from the 
criminal justice community and address this issue from a statewide 
perspective. Membership on the Council was composed of law 
enforcement, prosecutorial and regulatory agencies, as well as long­
term care ombudsmen (see Attachment I). Meetings were held on 
January 7 in San Francisco, on January 21 in Los Angeles and on 
February 19 in Sacramento. 

Problem Areas 

The council found that law enforcement efforts to date were 
ineffective, largely due to the following: 

1. Perceived insufficient involvement by local law enforcement. 

2. Lack of training and/or expertise in investigation and 
prosecution techniques unique to the nursing home 
environment. 

3. Inappropriate statutory language concerning referral of 
medically oriented complaints to criminal justice agencies. 

4. Lack of clarity relative to reporting procedures, both 
locally and at the state level. 

5. Unavailability of statistical data and other information on 
the nature and scope of nursing home abuse or neglect cases. 

6. Insufficient screening procedures for nursing home employee 
applicants. 

7. Inadequate procedures and safeguards at nursing home 
facilities to prevent theft from patients. 

Recom:11enda t ions 

I. LEGISLATION 

Through legislation, BMCF will establish procedures to collect 
statewide data on occurrences of nursing home abuse and neglect, 
and publish an annual statistical report. BMCF will also 
develop information based upon complaints reported to various 
regulatory agencies. These data would be used to identify 
patterns of crimes occuring in long-term care facilities, and 
also assist local agencies in current investigations. 

Additionally, BMCF will seek to amend existing statutes to 
clarify reporting responsibilities. This will result in 
referral of most Penal Code violations to local law enforcement 
agencies and referral of criminal neglect, discriminatory 
treatment, trust fund violations and Medi-Cal fraud violations 
to BMCF for investigation and prosecution. 
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II. TRAINING 

III. 

BMCF will provide training to assist law enforcement and 
prosecutorial staff in investigating and prosecuting offenses 
occuring in nursing homes. This training will focus on the 
special needs and sensitive issues typically involved in these 
cases. 

EMPLOYEE BACKGROUND CHECKS 

The Council recommends support for legislation by Assemblyman 
Lloyd Connelly to require fingerprinting for background checks 
of applicants for employment in nursing homes •. 

IV. THEFT REDUCTION 

The council proposes guidelines for nursing homes to assist with 
reduction of theft and loss. 

Discussion of Recommendations 

I. LEGISLATION 

Council members agreed that development of a comprehensive statewide 
information base of allegations, investigations and prosecution of 
nursing home cases would be valuable. Although reporting procedures 
are currently in place (for example, instances of abuse and neglect 
are now reported to Department of Social Services by adult 
protective services and State Long-Term Care Ombudsmen), there is no 
system-wide report incorporating Department of Health Services, 
Department of Social Services, and Ombudsmen complaints. Department 
of Social Services data are to be included because of the importance 
of information on abuse of elders beyond the scope of nursing homes. 

It was recommended that BMCF establish a statewide information 
gathering system, both for collection of statistical data and 
development of specific case information relating to complaints and 
investigations. This data will be published in an annual report, 
made available to the Governor, the Legislature, local 
jurisdictions, and other interested parties. Case data information 
would be available to local jurisdictions to assist them in 
identifying patterns of abusive or neglectful conduct. The 
information would also be used by BMCF to identify potential targets 
or areas for further investigation. 

Reporting of these data to BMCF would"also address a key concern 
identified by law enforcement representatives and ombudsman 
coordinators that allegations of criminal charges are seldom 
referred to the law enforcement agency. By analysis of data 
received from the various sources, i.e., ombudsman coordinators, 
police agencies, licensing agencies, and adult protective services 
agencies, BMCF can determine whether the proper response by the 
criminal justice system has occurred. It is also hoped that by 
reviewing the published data, agencies will be stimulated to fulfill 
their reporting responsibilities. 
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Current statutory reporting requirements relating to abuse and 
neglect of elders and dependent adults are set forth in W & I Code 
section 15630(a) and (b) and section 15631. Instances of physical 
abuse must be reported to a local law enforcement agency or to the 
county coordinator for the Long-Term Care Ombudsman if the incident 
occurred in a long-term care facility. They must be reported to a 
local law enforcement agency or the county adult protective services 
agency if they occurred anywhere other than in a long-term care 
facility. Any report of physical abuse received by. a county 
coordinator for the Long-Term Care Ombudsman or by an adult 
protective services agency must be i~mediately referred to a local 
law enforcement agency. 

Section l5630(b) of the W & I Coae,however, contains a provision 
regarding permissive reporting to local law enforcement agencies 
which the council feels is inappropriate in terms of local law 
enforcement's response. To rectify this, certain types of 
allegations would be referred directly to BMCF for investigation and 
prosecution. 

Under this proposal, the statutory language would distinguish 
reporting procedures as follows: 

Homicide, assaultive abuse and theft cases will be reported 
immediately to a local law enforcement agency or to the county 
Ombudsman coordinator or adult protective services agency (with 
reciprocal referrals by telephone and follow-up in writing 
within 36 hours), as currently required by W & I Code section 
l5630(a). 

Physical or assaultive abuse will usually constitute a crime as 
defined in such Penal Code sections as 240 (assault), 242 
(battery), 243.4 (sexual battery), or 261 (rape). These 
violations are entirely appropriate for local law enforcement 
agencies to handle. 

Allegations of criminal neglect, Medi-Cal fraud and 
discrimination against Medi-Cal beneficiaries will be reported 
irmned i a tel y to the coun ty ombud sman coord ina to.r and the Li cen i ng 
and Certification Division of the Department of Health Services 
(LCD) according to current requirements. These agencies would 
then report the cases immediately to the nearest regional office 
of BMCF. The new requirement for ombudsman coordinator and LCD 
to report to BMCF should not impose a significant burden 
inasmuch as it will be carried out at local or regional levels. 

Nursing home neglect cases of less serious magnitude will be 
reported to the county ombudsman coordinator and LCD for 
administrative action. poor-quality-of-care cases involve 
violations of regulations set forth in. Title 22 of the 
California Administrative Code, addressing the lack of attention 
to patients' personal hygiene, unclean rooms, soiled bed-linens, 
insufficient recreational opportunities, failure to follow 
prescribed treatment plans or to administer medications in a 
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timely way. These problems are appropriately handled by LCD, 
which imposes civil penalties--fines and, in severe cases, 
license revocations. 

Cases of neglect and other-than-physical abuse occurring 
elsewhere than in nursing homes will be reported immediately to 
the county ombudsman coordinator if occurring in a long-term 
care facility (or residential care facility for the elderly), 
and to the county adult protective services agency if occurring 
anywhere else. When their investigation reveals evidence that a 
crime has been committed, these agencies will then refer the 
case to the appropriate law enforcement agency. 

Between these types of cases, however, is a another type where the 
failure to provide adequate care is so aggravated that it results in 
actual or potential death or great bodily harm to a patient. Recent 
actual examples include bathing a patient in scalding water; leaving 
a frail and weak patient unattended in a full bathtub where she 
drowned; leaving an immobile patient unattended on a sun terrace for 
several hours in temperatures of 105 0 , so that she died of 
sunstroke; and feeding patients with faulty tube-feeders which 
caused them to aspirate food into their lungs, causing fatal 
pneumonia. Many cases of this type require lengthy and detailed 
investigations and call for medical judgments about what actually 
caused the harm to patients and what would have been appropriate 
care for particular patients. Few, if any, local law enforcement 
agencies have the expertise to handle such cases, yet they are cases 
in which the civil penalties which licensing authorities can impose 
are too lenient for the criminal degree of negligence which they 
manifest. ' 

The Council recommends that nursing horne cases involving criminal 
negligence should ordinarily be investigated by the Bureau of Medi­
Cal Fraud, unless a local law enforcement agency expresses a' 
compelling interest in the case. The prosecution of such cases can 
be carried out either by local prosecutors or BMCF, that decision to 
be based on consultation between BMCF and the district attorney or 
city ~ttorney. 

From the perspective of local law enforcement agencies, the above 
proposal has the benefit of directing to the Bureau of Medi-Cal 
Fraud (and away from police and sheriffs' departments) allegations 
of criminal neglect, Medi-Cal fraud and discrimination against Medi­
Cal beneficiaries. These are crimes that most local law enforcement 
agencies lack the training, expertise and ,resources to pursue, while 
the BMCF has the ability and the jurisdiction to investigate them. 
The BMCF will coordinate criminal filings with local prosecutors 
(district attorneys or city attorneys). No new reporting 
requirements will be imposed on local authorities. 

II. TRAINING 

The Council unanimously recommended that BMCF develop a training 
program for local agencies on investigating and prosecuting crimes 
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against the elderly, particularly in the nursing home context. Few 
local agencies, with the exception of Los Angeles County have 
personnel trained to deal with the unique problems associated with 
the investigation and prosecution of these crimes. Therefore, 
training should be made available, on an optional basis, to agencies 
which request it. -

III. EMPLOYEE BACKGROUND CHECKS 

Council members felt that a major cause of crimes against elders and 
dependent adults confined to nursing homes may be the absence of 
thorough screening procedures to prevent the hiring by nursing homes 
of persons with criminal records. While no statistical data are 
available to support this theory, the impression held by most 
Council members is that a signi-ficant number of nursing home 
employees do have criminal backgrounds and that such employees are 
responsible for many of the instances of abuse of, and theft from, 
patients in those facilities. Fingerprinting prospective employees 
to determine possible criminal history will prevent unsuitable 
individuals getting jobs in those facilities. 

IV. THEFT REDUCTION 

Because of specific concerns expressed by the Little Hoover 
Co~~ission, the Council discussed the problem of theft and loss of 
patients' personal property. There was consensus that no new 
legislation is required to address this problem since Penal Code 
section .368 (c) clearly makes theft frem an elder or dependent adult 
a felony or misdemeanor, depending on the value of what is stolen. 
Reduction of theft and loss is more likely to result from 
implementation of reporting requirements and enactment of a 
fingerprinting (criminal record check) requirement for applicants 
for nursing home jobs. In addition, each facility should utilize 
procedures designed to prevent theft and loss, and to identify and 
terminate any employees who stear patients' property. 

The Council recommends that the Licensing and Certification 
Division, Department of Health Services, issue regulations or 
guidelines requiring long-term health care facilities 'to institute 
and maintain programs to protect patients' property from theft and 
loss. Elements of those programs should include, at minimum, the 
following: 

1. Each facility must maintain a theft and loss ~og describing the 
item(s), recording the date and time of the theft or loss, the 
shift, and the employees then on duty. 

2. Each facility must send a written "missing-item" report to LCD 
within 48 hours of receiving a complaint that an item is 
missing, provide a copy of that report to the-resident or the 
resident'S family or representative, and enter a copy of the 
report in the reside~t's records. 
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3. Each facility must ensure that a missing-item report is filed 
with the local law-enforcement agency within 48 hours of the 
facility receiving a complaint that an item is missing. If such 
a report is filed by the resident, the resident's family or the 
resident's representative, the facility need not file a 
duplicate report. 

4. Each facility must train all employees in the facility's theft 
and loss prevention program. 

5. No facility may knowingly hire or retain any employee who has 
been convicted of a crime of theft within a period of five years 
preceding his or her date of hire. 

6. No facility may knowingly retain an employee who steals a 
patient's property. 

Conclusion 

This Advisory Council afforded BMCF with a unique opportunity to 
draw from the collective expertise of its members in developing an 
integrated approach to improving the criminal justice system 
response to crimes committed in nursing homes. While not a panacea, 
identification and discussion of .the issues with recommendations 
should provide great improvement in reporting, understanding and 
dealing with problems confronting our elderly in long-term care 
facilities. 
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